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WHAT IS THE 
DIFFERENCE BETWEEN 
A MATERIAL BREACH 
AND A NON-MATERIAL 
BREACH IN NEVADA? 
“Contracts make commerce possible because they allow 

parties to order goods or to make arrangement to obtain 
services with the assurance that the other party will  

follow through and fulfill his end of the bargain.”   

Pintar Albiston 
Las Vegas Family Law Attorneys 
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In Las Vegas, individuals and businesses routinely enter into contracts. Contracts 

make commerce possible because they allow parties to order goods or to make 

arrangement to obtain services with the assurance that the other party will follow 

through and fulfill his end of the bargain. Contracts may be created between two 

private individuals, like when a couple writes a prenuptial agreement. Contracts 

may be negotiated between an individual and a business, or between two 

businesses.  There are also many standard form contracts where one party has 

sole control over the creation of the agreement and the other can take-it-or-leave 

it.  
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No matter what type of contract exists or who the parties to the agreement are, 

those who sign a contract will be bound by its terms.  A failure to fulfill contractual 

obligations can result in a breach of contract case. An experienced Las Vegas 

attorney can represent clients when a breach occurs and help them to pursue 

available legal remedies. 

 

Material vs. Non-Material Breach of Contract 

 

When a party to a 

contract fails to perform 

any of the terms of the 

agreement, it is 

necessary to determine if 

the breach that occurred 

was material.  

 

A material breach is a 

failure to fulfill the 

essence or heart of the 

contract. The very thing that the agreement was designed to achieve is not 

achieved and the parties do not get what they bargained for when creating the 

agreement. The contract’s purpose is rendered essentially null and void.   
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A non-material breach, on the other hand, is a failure to fulfill an ancillary part of 

the contract. The breaching party falls short of fulfilling all obligations created by 

the agreement, but the main provisions of the contract are successfully carried 

out. 

 

A number of different factors will be considered in determining whether a breach 

was material or non-material including the ease of remedying the failure to 

perform and the extent of the damages to the non-breaching party as a result of 

the failure.  

 

Distinguishing Between a Material and a Non-Material 

Breach 

Distinguishing between a material breach of contract and a non-material breach 

of contract requires doing a specific assessment of the facts of the particular 

case. The whole of the agreement and the actions of the contracting parties will 

be considered to determine how significant the failure to perform was.  

 

Consider, for example, a contract in which a cabinet maker agrees to construct a 

new kitchen. There are a huge number of details that will go into the contract for 

the work, including specifications on the type of wood to be used; the color and 

stain of the cabinets; the layout; the construction timeline and other aesthetic 

details.   
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If the cabinet maker does not construct any cabinets at all, obviously this is a 

material breach since the essence of the agreement is the creation of the 

cabinets for the kitchen. Likewise, if the cabinet maker uses the wrong wood and 

stains the cabinets the wrong color, this could be considered a material breach 

because the homeowner 

would be receiving a 

substantially different product 

than what was intended and 

agreed upon.  

 

If, however, the cabinet 

maker constructed the entire 

kitchen according to 

specifications but used the 

wrong knobs on the cabinets, 

this would likely be 

considered a non-material 

breach. The major purpose of the contract was to allow the homeowner to 

receive a functional kitchen according to design specifications, and this was 

mostly fulfilled in this case. While there is damage to the property owner because 

he does not get the specific desired cabinet knobs, this damage is relatively 

minor in relation to the entire contract and is also relatively correctable.  

 
This is just one example of many involving complicated contracts with many 

details and terms.  Determining whether a specific failure to perform some 

aspects of a contract is a material or non-material breach can be very 
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complicated and it is important to have an attorney review the agreement in 

question to make an informed assessment. 

 

The Importance of Determining a Material vs. Non-Material 

Breach  

 

It is important to distinguish between a material and a non-material breach 

because the remedies available for a material breach are different.  When a 

material breach occurs, the non-breaching party has the option not to perform his 

or her own contractual obligations. The homeowner, for example, would not have 

to pay for cabinets that 

were not constructed.  If 

the breach is non-

material, the other party 

will still have to perform 

but can make a damage 

claim.  

 

When either a material 

or non-material breach 

occurs, the wronged 

party may go to court to 

seek monetary compensation for damages or to ask for specific performance and 

have the court compel the breaching party to fulfill contractual duties. 

Representation from an experienced attorney should be sought when a breach of 

contract occurs. 
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About Pintar Albiston, Attorneys at Law 

 

 

Pintar Albiston is known for our ability to accommodate client requests. We are hands-on, and 
if we don't "pick up" the second you call, you may be certain we will get right back to you. We 
offer flat fee rates so that your fees are predictable. 

Family Law Attorneys 

Whether you live in Las Vegas, Henderson or North Las Vegas, our lawyers realize that every 
family situation is different. We will work with you to determine your objectives whether it 
relates to divorce, child custody or child support. We will take the time needed to explore your 
options and then work to obtain fair and workable solutions that allow you to move forward with 
your life. 

Our firm confidently handles every aspect of family law disputes, including child support, child 
custody and parenting matters both during and after the divorce or other legal dispute. 

We will keep your goals and best interests in mind when pursing a fair and equitable divorce 
that divides assets properly. We will always keep your children’s best interests in mind when 
resolving child custody and child support issues. 

 

Pintar Albiston, Attorneys at Law 
6053 S. Fort Apache Rd Ste. 120 
Las Vegas, NV 89148 
Phone: (702) 685-5255 
Website: pintaralbiston.com 

 

 

http://pintaralbiston.com/

